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Erench Treaty of 1778, 1B which is substantially the same as the 19th 
Section of the Prussian Treaty of 1799," have been treated similarly 
under both situations. 17 As the Treaty with Prussia is not contrary 
to international law and does not seem to violate any settled policy of 
our municipal law, it certainly should be upheld instead of being 
construed so strictly as to divest it of all force. By its provisions, the 
13th Hague Convention of 1907 does not impair any of the existing 
treaty rights between nations, 18 and consequently has no effect to repeal 
the Treaty of 1799. In whatever light the case is viewed, the opinion 
of the court seems most unfortunate. 



Effect of War on Contracts Between Enemy Belligerents. — 
The basic doctrine which underlies all adjudications on the effect of 
war on contracts hetween enemy belligerents 1 is that all intercourse 
with the enemy which in any way aids him is illegal. 2 In some cases 
this prohibition has been held to extend to every kind of intercourse 
whatsoever; 3 while other courts, reasoning from the premise that the 
modern tendency is to lessen, as far as possible, the shock which war 
gives to the social and economic systems of the world, have reached 
the conclusion that it is only commercial trading, and not all inter- 
course, which is interdicted. 4 While some difficulty may be experienced 
in drawing the line, the greater desirability of the latter view, from 
a humane and progressive standpoint, seems hardly open to question. 
A discussion of the practical application of this principle must 
necessarily be divided into two parts, according to whether the con- 
tract under consideration was made during or before the war. In 
regard to the first class, the general rule is that contracts made with an 
enemy belligerent, during the progress of a war, are absolutely void. 5 
The State may license such contracts; 6 but otherwise the only excep- 
ts Stat. 22. 
"8 Stat. 172. 

"Salderondo v. The Nostra Signora del Carmino (D. C. 1794) 21 Fed. 
Cas. No. 12, 247; Reid v. The Vere, supra. 
"Preamble to 13th Hague Convention, 1907. 

'For recent English legislation on this subject, see the various Trading 
with the Enemy Acts. 1914-1916, 4 & 5 Geo. V, c. 87; 5 & 6 Geo. V, cc. 
12, 79, 98, 105. See also Trotter, Law of Contract During War. 

The Hoop (1799) 1 C. Rob. 196; Hill v. Baker (1871) 32 Iowa 302; 
The Panariellos (1916) 32 T. L. R. 459; 1 Kent, Comm. *66. 

"Robson v. Premier Oil & Pipe Line Co. [1915] 2 Ch. 124; see Gris- 
wold v. Waddington (N. Y. 1819) 16 Johns. *438. 

'United States v. Barker (C. C. 1820) 24 Fed. Cas. No. 14,517; Ker- 
shaw v. Kelsey (1868) 100 Mass. 561; cf. Williams v. Paine (1897) 169" 
U. S. 55, 70, 18 Sup. Ct. 279. 

"Willison v. Patteson (1817) 7 Taunt. 439; Scholefield v. Eichelberger 
(1833) 32 U. S. *586; see Watts, Watts & Co. v. Unione Austriaca etc. 
(D. C. 1915) 224 Fed. 188; 15 Columbia Law Rev. 608. This is true, 
whether the contracts are made directly, or indirectly through a neutral 
agent or partner. See Montgomery v. United States (1872) 82 U. S. 395. 

•Matthews v. McStea (1875) 91 U. S. 7; see Potts v. Bell (1800) 8 
T. R. 548; Crawford v. The William Penn (C. C. 1819) 6 Fed. Cas. No. 
3,373. 
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tion is perhaps a contract induced by absolute necessity. 7 Eansom 
bonds were once held legal in England, 8 but are so no longer.* 

Where the contract was made before the beginning of the war, the 
■rules are equally simple, but much more difficult to apply. In general 
it may be said that the outbreak of a war between the countries of 
which the two contracting parties are citizens dissolves all contracts 
the performance of which would aid the enemy or involve trading 
with him. 10 And the practical test employed by the courts is this: 
does the contract, in its nature, involve continuity of performance by 
the parties thereto? If it does, it is dissolved by the war; 11 if it does 
not, the contract subsists, but the remedy is suspended until after the 
■close of the war. 12 Perhaps the best example of a contract involving 
continuity of performance is the contract of partnership, which involves 
continuous efforts by all partners, and is therefore dissolved by the 
outbreak of war. 13 On the other hand, where the contract has been 
entirely performed, except that a debt is due from one party to the 
■other, the debt is not destroyed by the war, but can be collected after 
its termination, since no continuous performance is here required." 

Some difficulty has been experienced by the courts in applying 
these principles to contracts of insurance and agency. In cases of 
insurance, where war occurs between the countries of the insurer and 
the insured, it is generally held that, though the payment of premiums 
is rendered illegal by the war, the policy is not thereby avoided, since 
the contract of insurance, while in one sense a continuing contract, is 
not strictly a contract of continuous performance; and payment of the 
accrued premiums at the end of the war renders the insurance com- 
pany liable for loss under the policy. 18 Some courts, however, consider- 

T?or example, a bottomry bond given on a ship driven into an enemy 
port for repairs to enable her to reach home. Crawford v. The William 
Penn, supra; see Hallet v. Jenks (1805) 7 U. S. 210, 219. It has been 
said that a contract made by a prisoner of war is valid. Maria v. Hall, 

1 Taunt. *33, n.; see King v. Depardo (1807) 1 Taunt. *26, *28; IS Col- 
umbia Law Rev. 608. 

•Ricord v. Bettenham (1765) 3 Burr. 1734; cf. Anthon v. Fisher (1782) 
3 Doug. 166. 

'Act 22 Geo. Ill c. 25; unless permitted by an Order in Council. Act 
27 & 28 Vict. c. 25. 45. 

"Furtado v. Rodgers (1802) 3 Bos. & P. 191; Esposito v. Bowden 
(1857) 7 E. & B. 763; Zinc Corporation v. Hirsch [1916] 1 K. B. 541; 
see Cohen v. New York Mut. Life Ins. Co. (1872) 50 N. Y. 610. 

"See New York Life Ins. Co. v. Clopton (1870) 70 Ky. 179; Hamilton 
v. Mutual Life Ins. Co. (C. C. 1871) 11 Fed. Cas. No. $86. 

"New York Life Ins. Co. v. Clopton, supra; Cohen v. New York Mut. 
Life Ins. Co., supra; cf. Janson v. Driefontein Consolidated Mines [1902] 
A. C. 484. 

"Stevenson & Sons v. Aktien-Gesellschaft [1916] 1 K B. 763; see 
Griswold v. Waddington, supra; The William Bagaley (1866) 72 U. S. 
377, 407. 

"Ex parte Boussmaker (1806) 13 Ves. 71; Hoare v. Allen (Pa. 1789) 

2 Dall. 102. 

"New York Life Ins. Co. v. Clopton, supra; Hamilton v. Mutual Life 
Ins. Co., supra; Cohen v. New York Mut. Life Ins. Co., supra. This doc- 
trine does not apply to insurance on the life of a belligerent actually 
serving in the fighting forces of the enemy. See cases in this note, supra. 
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ing payment of the premiums as a condition precedent to liability on 
the part of the insurance company, relieve the latter from liability; 16 
while still others declare the policy forfeited, but allow recovery of the 
equitable value of the premiums paid. 17 

"While some cases apparently lay down the rule in broad terms that 
the contract of agency is revoked by war, 18 the usual view is that this 
applies only to agencies requiring commercial intercourse, and that 
agencies which do not necessitate communication are not dissolved. 19 
An excellent illustration of the former class of agencies is afforded by 
the recent case of Distington Hematite Iron Co. Ltd. v. Possehl & Go. 
[1916] 1 K. B. 811. In this case the defendants, a German firm, were 
the agents of the plaintiffs, a British firm, for the sale of the plaintiffs' 
products on the Continent. The contract of agency was declared by 
the court to involve a continuous relation on both sides, and was 
therefore held to be dissolved by the war, since any other conclusion 
would make a new contract for the parties. It results from this view 
of the contract of agency that, while an agent may receive payments 
for his principal, he cannot transmit the funds to him during the war. 20 
And for the relationship to survive the outbreak of war, the assent of 
both principal and agent is necessary. 21 



Power op Courts over Measures Initiated by the People. — Of 
recent years the people of many of our states, seeking a remedy for 
the supposed derelictions of their representatives, have adopted con- 
stitutional amendments providing for the initiative, the referendum, 
and the recall. By these provisions the legislative power of the state 
iB vested in a legislative assembly, but the people reserve to them- 
selves the power to propose laws and amendments, and to adopt or 
reject them independently of the legislative assembly, and also the 
power to adopt or reject any act passed by that assembly. 1 The first 

So, contracts insuring the property of an enemy against capture or destruc- 
tion by the government of the insurer are dissolved by war. Furtado v. 
Rodgers, supra; Ex parte Lee (1806) 13 Ves. 64. 

"Dillard v. Manhattan Life Ins. Co. (1871) 44 Ga. 119: Worthington v. 
Charter Oak Life Ins. Co. (1874) 41 Conn. 372. 

"New York Life Ins. Co. *. Statham (1876) 93 U. S. 24. 

"Howell v. Gordon (1869) 40 Ga. 302; Conley v. Burson (1870) 48 
Tenn. 145; Blackwell v. Willard (1871) 65 N. C. 555. 

M Monsseaux v. Urquhart (1867) 19 La. Ann. 482; see Small's Adm'r. v. 
Lumpkin's Ex'r. (1877) 69 Va. 832; cf. Buford v. Speed (187S) 74 Ky. 338. 

"See Insurance Co. v. Davis (1877) 95 U. S. 425; Fisher v. Krutz and 
Campbell (1872) 9 Kan. 501; Small's Adm'r. v. Lumpkin's Ex'r., supra. 

insurance Co. v. Davis, supra. Where it is manifestly for the benefit 
of the principal that the agency continue, his assent will be presumed; but 
where it is clearly against his interest, his acquiescence must be proved. 
Williams v. Paine, supra. Obviously an agent cannot be appointed during 
war. United States v. Grossmayer (1869) 76 U. S. 72. But if the prop- 
erty of an alien enemy is proceeded against, he may apparently, even dur- 
ing a war, appoint an attorney to represent him in the action. See Buford 
v. Speed, supra. 

"The constitutions of the following states make the initiative and the 
referendum applicable to both statutes and constitutional amendments: 
Arizona, Art. IV, Pt. I, § 1; Arkansas, Art. V, § 1 ; California, Art. IV, 
§ 1; Colorado, Art. V, § 1; Missouri, Art IV, § 57; Nebraska, Art. Ill, 
§ 1; Nevada, Art XIX, § 3; North Dakota, Art. II, § 25, Art. XV, § 202; 



